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Statement of the Case.

This is an action in equity brought on September

9, 1909, on the complaint of F. R. Cowden, appel-
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lant, the holder of a receiver's certificate issued by

the receiver of the Campion Mining and Trading

Company, from which complaint it appears:

That on the 2nd day of July, 1907, judgments

were rendered and entered in the United States

District Court of Alaska, Second Division, in favor

of plaintiffs and against defendants, in the follow-

ing entitled actions:

Action No. 1570, Beau Mercantile Company

V. Campion Mining and Trading Com-

pany for $2562.70

Action No. 1571, J. L. Beau v. Campion

Mining and Trading Company for $5588.73

Action No. 1573, Beau Mercantile Company

V. Campion Mining and Trading Com-

pany for $3178.55

That on the 13th day of August, 1907, F. L.

Blackman was appointed by said court in an action

entitled, Charles W. Chase et al. v. The Campion

Mining and Trading Company, which said action

was No. 1772, the receiver of said Campion Mining

and Trading Company to take charge of all the as-

sets of said company within the jurisdiction of said

court, and at all times since has been, and still is

such receiver.

. That F. E. Cowden, appellant, is the holder of a

receiver's certificate issued by F. L. Blackman, as

said receiver, under an order of said court, in said

action No. 1772, authorizing receiver's certificates

to be issued, which were to conetitute a first and



paramount lien upon all the property and assets of

The Campion Mining and Trading Company within

the jurisdiction of said court.

That on the 12th day of September, 1907, John

L. Beau, Campion Mining and Trading Company,

and Frank L. Blackman, as receiver, made and en-

tered into a purported stipulation in said causes

1570, 1571 and 1573, whereby it was agreed by and

between the parties to said actions that the said

John L. Beau, and the said Beau Mercantile Com-

pany, would stay execution on said judgments, until

the 1st day of April, 1908, and that in consideration

thereof, the said Campion Mining and Trading

Company and said receiver would not at any time

after the making of said stipulation, seek in any

way to disturb said judgments, or to interpose any

defense to the causes of action upon which said

judgments were recovered, or to, after said 1st day

of April, 1908, resist the issuance of an alias execu-

tion, and a levy and sale under said judgments.

That on July 27, 1908, the respective plaintiffs in

said actions caused to be issued alias executions

therein to the United States Marshal of that Dis-

trict, and said marshal thereafter levied said exe-

cutions upon certain properties of the Campion

Mining and Trading Company, described in the

complaint, constituting substantially its whole as-

sets.

That on the 28th day of August, 1908, at two o'clock

P. M. the said marshal, by virtue of the execution

in said action No. 1570, sold the property levied



upon to the Beau Mercantile Company for the sum

of $3408.91; that at the same time and place, in

action No. 1571, the said marshal sold the identical

property . above mentioned to John L. Beau for

$7536.06; and at the same time and place in action

No. 1573, the said marshal sold the real property

(a part of the identical property above mentioned)

to the Beau Mercantile Company for $1077.88, and

on the 9th day of September, 1908, after the sale of

said real property, sold the personal property to

one T. Talleson for $265.00, which said personal

property was a part of the identical property sold

in actions 1570 and 1571.

That on the 9th day of September, 1908, each of

said sales in actions 1570 and 1571, and on the 9th

day of October, 1908, the sale in action 1573, were

confirmed by orders of said court made therein.

In addition to the above facts it also appears

from the said complaint:

That the Campion Mining and Trading Company

was, at all the times mentioned in the complaint the

lawful owner of vested water rights, waters, in-

takes, outlets, ditch lines, ditches and water fran-

cliises, together with real and personal property in

Alaska, comprising unincumbered assets of the

value of upwards of $200,000.00.

That on or about April 22, 1905, the Campion

Mining and Trading Company entered into an

agreement in writing with the Seward Ditch Com-

pany, containing certain covenants running with



the land of the Seward Ditch Company, under

which agreement the Seward Ditch Company be-

came indebted to the Campion Mining and Trading

Company in the sum of $75,000.00, which has never

been paid.

That on or about the 9th day of October, 1906,

a purported cancellation and release of the above

agreement was executed in the name of the Campion

Mining and Trading ComjDany and delivered to the

Seward Ditch Company; and on the same day a

purported mortgage, covering substantially its

whole assets, was executed in the name of the Cam-

pion Mining and Trading Company and delivered

to the Seward Ditch Company to secure the pay-

ment to the said Seward Ditch Company of the

sum of $24,000.00.

That on August 2, 1907, the receiver of the Cam-

pion Mining and Trading Company, being thereunto

duly authorized by the court, brought an action for

a decree cancelling the above mentioned purported

instrument of cancellation and release, and to rein-

state the agreement in full force and for incidental

legal relief in the shape of a money judgment

against said Seward Ditch Company for the amount

due under said agreement; and said action is still

pending and undetermined in said court.

That in 1907, said Seward Ditch ComjDany made

and delivered to Albert Fink, as trustee, a certain

deed of trust of all its property and assets, as

security for the payment of notes aggregating



$200,000.00 and any other notes that it might make,

held by the Nome Bank and Trust Company.

That after said Albert Fink, as such trustee, had

commenced to advertise the properties of the Seward

Ditch Company for sale under the provisions of the

deed of trust, and before the time set for said sale,

the receiver of the Campion Mining and Trading

Company, being duly authorized, commenced an ac-

tion to enjoin said sale and incidentally for a money

judgment against the Seward Ditch Company; that

in said action the court denied plaintiff's motion for

an injunction pendente lite, but that said action still

remains pending and undetermined ; and that there-

after in 1909, said Albert Fink sold all the proper-

ties and assets of the Seward Ditch Company em-

braced in the deed of trust to the Wild Goose

Mining and Trading Compan}^

The complaint seeks relief upon numerous grounds

as follows:

That the judgments in actions 1570, 1571 and

1573, mentioned at the beginning of this statement,

be cancelled, set aside, declared to be null and void,

and held for naught, for the reasons as fully set

forth in the complaint, that said judgments were

fraudulently obtained, and for the reason also that

no proper service was ever had upon defendant in

those cases.

That the only resources of the Campion Mining

and Trading Company consisted of the property

levied upon under said judgments, and the loss of



that property to the Campion Mining and Trading

Company will deprive appellant F. R. Cowden, as

the holder of receiver's certificate, and other holders

of receiver's certificates of the Campion Mining and

Trading Company, of any remedy whatever.

That in case it bo found that the judgments and

sales in actions 1570, 1571 and 1573, are valid in all

respects, that the court make an order declaring the

receiver's certificates to be first and paramount liens

upon all the properties and assets of the Campion

Mining and Trading Company, and that said judg-

ments be subrogated and declared to be secondary

to said receiver's certificates, or that the holders of

said receiver's certificates be given such relief as the

circumstances warrant.

That even if the judgments are held to be valid,

the sales thereunder were void for two reasons fully

set forth in the complaint : First, that the property

of the Campion Mining and Trading Company was

in the hands of a receiver and therefore in custocUa

legis and not subject to execution, and. Second, that

the sales themselves were irregularly and illegally

made, wherefore they should be declared void and

resales ordered.

That the stipulation hereinbefore mentioned and

which appears to be an attempt to validate the

judgments was made without any authority or order

of court, and if held to validate the judgments, exe-

cutions and sales would deprive this plaintiff of any

remedy whatever.
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That a number of acts on the part of the appel-

lees, to wit:

The making and recording of the mortgage for

$24,000.00

;

The execution of the cancellation hereinbefore

mentioned

;

The withdrawal from the hands of the depositary

in escrow of the $24,000.00;

The sale made under the deed of trust hereinbe-

fore mentioned; and

The incurring of the indebtedness for which the

judgments were entered in actions 1570, 1571 and

1573;

were all clone fraudulently and in furtherance of a

conspiracy to dissipate the assets of the Campion

Mining and Trading Company, and if allowed to

stand will deprive the holders of receiver's certifi-

cates of any remedy whatever.

An injunction is asked for against the marshal

restraining him from executing deeds to the holders

of the purchasers' certificates under the sale made

in pursuance of the judgments in actions 1570, 1571

and 1573.

After the filing of the above complaint by appel-

lant Cowden, and on October 27, 1909, Charles

Woog, as the holder of other receiver's certificates,

intervened in the action, adopting all the allegations

of the complaint and praying for similar relief.



Frank L. Blackmail, on the part of the Campion

Mining and Trading Company, as well as on his

own part as its receiver, thereafter on January 4,

1910, filed an answer and cross-complaint; the an-

swer by expressly admitting some of the allegations

of the complaint and by a failure to deny the others,

admitting all the allegations of the complaint; and

the cross-complaint setting up substantially all the

matters set forth in the com^plaint, excepting those

allegations contained in the complaint setting forth

that the judgments entered in actions 1570, 1571

and 1573 were fraudulently obtained and without

proper service and therefore void.

Thereafter all the appellees filed general demur-

rers to the complaint, the complaint in intervention

and to the answer and cross-complaint; and there-

after on July 8, 1911, the court entered its order

sustaining the several demurrers and exceptions

were allowed ; thereafter the appellants, each having

elected in open court to stand upon the complaint,

the complaint in intervention, and the answer and

cross-complaint and refusing to further plead, the

same were, on August 1, 1911, dismissed, and tlie in-

junction pendente lite which had been issued therein

dissolved by said court with costs.

The appellants upon this appeal rely upon the

following

:

Assignments of Error.

I.

The court erred in sustaining the demurrers of

the defendants to the complaint of F. R. Cowden.
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II.

The court erred in sustaining the demurrers of

the defendants to the answer and cross-complaint

of the Campion Mining and Trading Company and

Frank L. Blackman, its receiver.

III.

The court erred in sustaining the demurrers of

the defendants to the complaint of intervention of

Charles Woog.

IV.

The court erred in dissolving the injunction pen-

dente lite issued in said cause.

V.

The court erred in dismissing said action at the

costs of the plaintiif F. R. Cowden, the Campion

Mining and Trading Company and Frank L. Black-

man, its receiver, and Charles Woog, intervenor.

Argument.

As will be seen from the above statement, the ap-

pellant, F. R. Cowden, who filed the original com-

plaint in this action, is the holder of a receiver's

certificate issued by the receiver of the Campion

Mining and Trading Company (Tr. of Record, pp.

27-57-58), which by its terms, constitutes a first and

paramount lien upon all the propert}^ and assets of

said company. At the time of the issuance of the
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receiver's certificates the judgments mentioned in

the statement had already been entered, but execu-

tion sales upon them had not yet been had. Subse-

quently, on the 28th day of August, 1908, sales were

had and substantially the whole assets of the Cam-

pion Mining and Trading Company were sold to

the respective judgment creditors under alias execu-

tions issued upon those judgments (Tr. of Record,

pp. 13-14-15-16). Notwithstanding the fact that the

receiver was in charge of the property and assets

of the company and that the property was therefore

in custodia legis (Tr. of Record, p. 7). It appears

that no part of the proceeds realized from the sale

of said property has been paid into court (Tr. of

Record, pp. 14, 15), nor made available to be ap-

plied in payment to the holders of receiver's cer-

tificates. The Campion Mining and Trading Com-

pany is thus denuded of all its assets and there is no

property or fund out of which the court may order

pajinent to be made to the holders of receiver's cer-

tificates, and they are thus left without any remedy

whatever, unless the interposition of a court of

equity may be invoked, and in this connection the

question which presents itself is:

DO THE FACTS ALLEGED IN THE COMPLAINT ENTITLE

PLAINTIFF TO RELIEF IN A COURT OF EQUITY?

It is a w^ell settled principle that on demurrer to

the whole bill if the bill be good in part the de-

murrer should be overruled.

20 Cyc, 744, and numerous cases there cited.
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A general demurrer for want of equity is good

only where the bill fails to state any ground what-

ever for equitable relief.

16 Cyc, 272 (and cases cited).

A demurrer for want of equity will not be sus-

tained, unless the court is satisfied, upon the facts

alleged and admitted to be true, that no discovery

or proof, properly called for by the allegations of

the bill, can make the subject matter of the suit a

proper case for equitable relief.

Pleasants v. Fay, 13 App. D. C. 237.

The complaint may be divided into two parts:

that part which alleges the facts leading up to the

entry of the judgments in cases 1570, 1571 and 1573

and the sales thereunder, and that part which al-

leges a conspiracy and a series of fraudulent trans-

actions upon the part of appellees all tending to

deprive the Campion Mining and Trading Company

of its assets and actually accomplishing that end, to

the injury of appellant Cowden.

As to the first part, it is very full.v stated in the

complaint that the judgments were procured fraud-

ulently, that the sales under them were made while

the property was actually in the hands of the re-

ceiver, that the entire assets of the company were

disposed of, that the paramomat liens of the holders

of receiver's certificates have not been satisfied, that

the sales were irregularly and illegally made, and

that there are no funds left from which the holders

of receiver's certificates may- be paid.
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It clearly appears from these allegations of the

complaint that appellant Cowden has suffered a

wrong by reason of the fraudulent acts of appellees,

and surely it can be said that this is an appropriate

case for the application of the maxim that "Equity

will not suffer a wrong to be without a remedy".

There can be no question that the receiver's cer-

tificate gave appellant Cowden a prior and para-

mount lien upon the assets of the Campion Mining

and Trading Company. The power of a court of

equity to authorize a receiver to raise money neces-

sary for the preservation and management of the

property, and make the same chargeable as a prior

lien thereon for a repayment, cannot at this day be

seriously disputed. It is a part of the jurisdiction

of the court, by which it is its duty to protect and

preserve the trust funds in its hands.

Wallace v. Loomis, 97 U. S. 286;

Miltenberger v. R. R. Co., 106 U. S. 286;

Union Trust Co. v. 111. M. Ry. Co., 117 U. S.

434;

Kneeland v. Luce & Co., 141 U. S. 491.

If appellant Cowden possessed the right of a

prior and paramount lienholder, can it be said that

he could not come into a court of equity and enjoin

any act which would obstimct that right or which

would destroy it? In this case we asked for an in-

junction against the making of deeds of the prop-

erty sold by the marshal in order to protect appel-

lant Cowden 's right as a lienholder and because, the
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property being in the hands of the receiver, it was

in custodia legis and not subject to sale on execu-

tion.

When the law gives a priority, equity will not

destroy it, and especially where legal assets are cre-

ated by statute, as in case of a judgment lien, they

remain so, though the creditors be obliged to go into

equity for assistance. The legal priority will be

protected and preserved in chancery.

Wiswall V. Sampson, 55 U. S. Eep. 65.

To permit the control of a receiver to be inter-

fered with by virtue of process from another court

would be a practice fraught with injustice and pro-

ductive of confusion; and the remark applies with

especial force to the receivers of insolvent corpora-

tions. After all the assets of a corporation have

been taken from the hands of its managers and

placed under the control of a receiver, is it just to

allow its property to be sold under execution? The

court having deprived the corporation of the power

of paying the debt and of avoiding the sale, should

in the interest of all concerned, protect its property

from the sacrifice. The receivership does not de-

stroy any liens that may have been acquired before

the appointment, but the remedy for their enforce-

ment should be sought in the court in which the

whole estate is being administered.

Ellis V. Water Company, 86 Tex. 115.

The doctrine is well settled that property in the

hands of sheriffs, constables, clerks of courts, re-
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ceivers, executors and administrators, appraisers,

assignees in bankruptcy, etc., is regarded as being

in cttstodia legis, and cannot be reached by execu-

tion in the absence of statutory authority; the only

difficulty experienced in the application of the doc-

trine being in determining the question as to when

property is so within the custody of the law as to

be included wdthin the purview of the rule.

17 Cyc, 980.

As a general rule it may be stated that property

in possession of a receiver is in custodia legis; that

the receiver's possession is the possession of the

court for the benefit of the party or parties ulti-

mately entitled.

34 Cyc, 187.

The receiver is the officer of the court, and the

funds in his hands are in court, in the custody of

the law, and can only be disposed of by the order

and direction of the court. It is not the subject of

attachment.

Adams v. Haskell, 6 Cal. 116.

Attaching creditors of one whose property has

been taken under execution to satisfy a judgment

may, when fraud is alleged in obtaining the judg-

ment, have an injunction to restrain proceedings on

the execution, or any disposition of the proceeds of

sale till such time as will enable them to obtain

judgments.

(Cal. 1856) Heyneman v. Dannenberg, 6 Cal.

376;
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(N. Y. 1888) Keller v. Payne, ^8 Hun. 620;

(N. Y. 1889) Tannenbaum v. Rosswog, 22

Abb. N. C. 346.

That property in the hands of a receiver is in

custodia legis and not subject to execution is ^Yell

settled.

Walling v. Miller, 2 Am. St. Rep. 400 (N. Y.)

and note.

Unauthorized sale under execution passes no title.

Ellis V. Vernon Ice Co., 86 Tex. 109.

Courts will not ordinarily permit property in the

hands of a receiver to be sold on execution, the rea-

son being that by such means the property in the

hands of the court will be dissipated and the court

will be deprived of jurisdiction to administer.

Cass V. Sutherland, 98 Wis. 551.

An injunction will lie in a proper case to restrain

the sale of a debtor's property under a judgment

which was fraudulently obtained or confessed, or

the foreclosure of a fraudulent mortgage. It will

be granted at the instance of a creditor who has re-

duced his claim to judgment, or who has a lien on

the property.

20 Cyc, 830 (and cases cited thereunder).

As a general proposition, equity will, in a i3roper

case, assume jurisdiction to aid a creditor who is

unable to collect his debt at law.

5 Enc. PL & Pr., 397.
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Appellant Cowden has the status of a creditor

with a lien which is superior to all others, and

which does not require to be reduced to judgment,

and which was created for the protection and pres-

ervation of the property and assets of the Campion

Mining and Trading Companj^ Can it be said that

the holder of such a lien must stand helplessly by,

while the assets upon which it has been created are

being destroyed or dissipated by reason of the

fraudulent acts of others ? Surely a court of equity

will afford relief.

Appellant Charles Woog, intervenor, stands in

precisely the same position as appellant F. R. Cow-

den and the above remarks apply with equal appro-

priateness to his complaint in intervention, so that

if the demurrer to one is overruled it must be over-

ruled as to the other.

As to the appellant Campion Mining and Trading

Company, and F. L. Blackman, its receiver, it would

seem that a mere reference to the facts contained in

the statement at the beginning of this brief would

be sufficient to convince anyone that they have a

standing in a court of equity, and we submit that

the demurrer to the answer and cross-complaint

filed by them should be overruled.

In conclusion we beg to say that no matter how
much irrelevant or superfluous matter there may be

in the complaint, and no matter how inartificially

the causes of action may be stated, still if there is
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any part of the complaint which entitles appellants

to relief in a court of equit}^ a general demurrer to

the complaint must be overruled.

It is therefore respectfully submitted that the

decision of the court below sustaining the general

demurrers should be reversed, and the appellees

required to answer.

Dated, San Francisco,

May 3, 1912.

West & De Journei.,

Attorneys for Appellants.

Joseph T. Curley,

Of Counsel,


